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FRASERS NEWSLETTER 

In this edition of our newsletter we report on: 

(i) new regulations providing guidelines for implementation of the Law on Enterprises; 

(ii) the proposed divestment of major State owned enterprises; 

(iii) a new decree in relation to the Law on Residential Housing; 

(iv) new regulations with respect to the disclosure of information on the securities market; and 

(v) certain new issues in relation to special consumption tax. 

We trust that you find this edition of our newsletter an interesting read and welcome any feedback or comments 
you may have on any of our topics. Our address for comments is newsletter@frasersvn.com. 

Whilst we aim to provide a useful update on new legislation, Frasers’ Newsletter does not constitute formal legal 
advice. Should you feel that you require further information on any of the issues in this edition of our Newsletter, 
please contact us at the address above or via your usual Frasers’ legal adviser. 

If you would like to view back copies of our newsletters and legal updates, please visit the news and resources 
section of our website, by clicking on the following link: Frasers News and Resources.  

 

NEW DECREE PROVIDING GUIDELINES ON IMPLEMENTATION OF THE LAW ON ENTERPRISES  

On 19 October 2015, the Government of Vietnam issued Decree No. 96/2015/ND-CP, providing guidelines on 
the implementation of a number of articles of the Law on Enterprises (Decree 96). Although focusing on  
providing a detailed legal basis for the establishment and operation of social enterprises, Decree 96 also  
contains significant provisions on corporate seals, as well as on cross-ownership within a group of companies. 
Decree 96 took effect as from 8 December 2015, replacing Decree 102/2010/ND-CP dated 1 October 2010. 

Seals of enterprises 

Decree 96 confirms that, unless otherwise provided in the charter of an enterprise, the owner of a private  
enterprise, the Members’ Council or the President of a limited liability company (LLC), or the Board of  
Management of a shareholding company shall have the authority to decide the quantity, form and contents of a 
seal, as well as on the sample seal and on management and use of the seal of the enterprise (including the seal 
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of its branches or representative offices). Each enterprise will have only one sample seal to ensure  
consistency of content, form and dimension of all seals of such enterprise. 

Pursuant to Decree 96, with respect to enterprises established prior to 1 July 2015:  

(i) such enterprises are allowed to continue using their issued seals without having to notify the Business  
Registration Office of their sample seal; 

(ii) if any such enterprise adds one or more seals or changes the colours of the seal, then it must notify the  
relevant authorities of its sample seal in accordance with the current regulations on enterprise  
registration; 

(iii) if any such enterprise wishes to have a new seal in accordance with the provisions of Decree 96, it must 
return its old seal and Certificate of Seal Registration to the relevant Police Department; and 

(iv) if any such enterprise loses its seal or Certificate of Seal Registration, it must apply for the issuance of a 
new seal in accordance with the provisions of Decree 96, and  concurrently must notify the relevant  
Police Department of the loss. 

Therefore, it would appear that an enterprise operating in accordance with its Investment Certificate (with the 
number of the Investment Certificate recorded in the seal), which is subsequently issued with an Enterprise 
Registration Certificate (the number of the Enterprise Registration Certificate is an enterprise code), then it 
could be allowed to use its current seal without being required to have a new seal engraved with the enterprise 
code.  

Furthermore, Decree 96 also provides detailed instructions in relation to images and languages which are not 
permitted on a seal. 

Cross-ownership within a group of companies 

Decree 96 also introduces certain additional definitions in relation to the limitation of cross-ownership within a 
group of companies in accordance with Article 189 of the new Law on Enterprises, as follows: 

(i) contributing capital to establish an enterprise includes both (i) contributing capital or purchasing 
shares in order to establish a new enterprise; and (ii) purchasing a capital contribution portion or shares 

in an already established enterprise; 

(ii) cross-ownership means two or more enterprises at the same time owning each other’s capital contri-
bution portions or shares; and 

(iii) jointly contributing capital to establish an enterprise means that the total shares or capital contribu-
tion portions owned by the relevant companies is equal to or more than 51% of the charter capital or 
total number of ordinary shares of the target enterprise being established. 

DIVESTMENT OF MAJOR STATE OWNED ENTERPRISES 

Following on from our last newsletter in which we discussed the proposed divestment of state capital in major 
State owned corporations (http://www.frasersvn.com/frasers-newsletter-2/), we would like to provide an update 
on the proposed divestment.  

On 8 October 2015, the Prime Minister issued Official Letter No. 1787/TTg-DMDN (Official Letter 1787), 
|approving the Plan on Capital Restructuring of the State Capital Investment Corporation (SCIC). According to 
Official Letter 1787, SCIC will change its capital holding in 19 major State owned enterprises.  

SCIC is permitted to continue to hold capital and remain a long-term investor in nine enterprises, including: 

(i) An Giang Stone Exploitation and Processing One Member Limited Liability Company;  

(ii) Bao Viet Group; 
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(iii) DOMESCO Medical Import Export Joint Stock Corporation; 

(iv) Hau Giang Pharmaceutical Joint Stock Company;  

(v) SCIC Investment One Member Company Limited (SIC);  

(vi) SCIC Bao Viet Investment Joint Stock Company;  

(vii) Trang Tien Trade and Investment Two Member Limited Liability Company; 

(viii) TRAPHACO Joint Stock Company; and  

(ix) Vietnam - Laos Vung Ang Port Joint Stock Company.  

Meanwhile, the Prime Minister has instructed SCIC to suggest an appropriate time to ensure the greatest  
benefit from the State’s full divestment of its shares in the other 10 enterprises, as follows: 

 

According to certain financial analysts, receipts from such divestments are expected to be approximately  
US$3 billion to US$4 billion, based on their market share price. The divestment of Vinamilk alone, the largest 
listed company in Vietnam, is expected to be worth approximately US$2.5 billion.  

NEW DECREE IMPLEMENTING THE HOUSING LAW 

In our Legal Update on Real Estate, dated 26 August 2015 (http://www.frasersvn.com/legal-update-real-estate-
2015-2/), we reported on Law No. 65/2014/QH13 on Residential Housing (New Housing Law). Subsequent to 
the issuance of our legal update, the Government of Vietnam has issued Decree No. 99/2015/ND-CP, dated 
20 November 2015, guiding and implementing a number of articles of the New Housing Law (Decree 99).  

FOREIGN OWNERSHIP OF RESIDENTIAL HOUSES 

Eligible foreign owners  

Decree 99 clarifies the conditions and documents evidencing the eligibility of foreigners (Foreigners) to own 
residential houses as follows: 

(i) with respect to Foreigners being an organisation, they must: 

(a) have a valid Investment Registration Certificate or other similar documents issued by the relevant 
licensing authorities (IRC); and  

No. Name of enterprise Current holding ratio of 
State ownership 

1 Bao Minh Insurance Corporation 50.7% 

2 Binh Minh Plastics Joint Stock Company 38.4% 

3 FPT Corporation 6.0% 

4 FPT Telecom Joint Stock Company 50.2% 

5 Ha Giang Mineral and Mechanics Joint Stock Company 46.6% 

6 Sa Giang Import Export Corporation  49.9% 

7 Tien Phong Plastic Joint Stock Company 37.1% 

8 Vietnam Dairy Products Joint Stock Company (Vinamilk) 45.1% 

9 Vietnam Infrastructure Investment and Development Joint 
Stock Company 

47.6% 

10 Vietnam National Reinsurance Corporation 40.4% 
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(b) be in one of the following categories: 

(I) investing in the construction of residential houses in accordance with the relevant property 
project (Foreign Investors); and 

(II) foreign-invested enterprises, branches, representative offices of foreign enterprises, foreign 
investment funds and branches of foreign banks operating in Vietnam, other than the  
Foreign Investors (Foreign Organisations); 

(ii) with respect to Foreigners being individuals (Foreign Individuals), they must: 

(a) have a valid passport affixed with the seal of the relevant Immigration Department of Vietnam  
certifying valid entry into Vietnam; and 

(b) not be in the category of individuals entitled to preferential treatment or diplomatic immunity. 

(iii) with respect to Foreign Individuals who concurrently hold documents evidencing their being of  
Vietnamese descent, such Foreign Individuals are entitled to register their  eligibility for ownership of a 
residential house as a Foreign Individual or a Vietnamese residing overseas. 

Limitations on the number of residential houses owned by Foreigners 

Foreigners may own up to 30% of the total number of condominiums in an apartment building, and up to 30% 
of the apartments in all the buildings in one geographical area with a population equivalent to one a 
dministrative ward level (Ward Area). 

With respect to the number of separate houses owned by Foreigners, although the New Housing Law provides 
for a maximum of 250 separate houses to be owned by Foreigners in a Ward Area, Decree 99 further sets out 
the following limitations: 

(i) if there is only one project with not more than 2,500 separate houses in a Ward Area, then Foreigners 
are only permitted to own up to 10% of the total number of separate houses of such project; 

(ii) if there is only one project with the number of separate houses equivalent to 2,500 houses in a Ward 
Area, then Foreigners are only permitted to own up to 250 houses; and 

(iii) if there are two or more projects with a total of 2,500 or fewer separate houses in a Ward Area, then  
Foreigners are only permitted to own up to 10% of the number of houses in each project. 

Under other circumstances (e.g. there are two or more projects with a total of more than 2,500 separate  
houses in a Ward Area), the number of separate houses or condominiums owned by Foreigners in each project 
shall be further guided by the Ministry of Construction (MOC). 

We note that every housing transaction undertaken by Foreigners exceeding the number of houses owned by 
Foreigners as referred to above and every housing transaction in which Foreigners are not the eligible owners 
of the residential house shall be invalid and shall not be granted a Certificate of land use rights and ownership 
of buildings and other assets attached to the land (Ownership Certificate). Accordingly, prior to purchasing or 
hire purchasing a house, Foreigners should check the following information on the website of the relevant  
Department of Construction (DOC):  

(i) the list of projects and number of houses in the locality within areas in which Foreigners are permitted to 
own houses or not; and  

(ii) the number of houses (including condominiums and separate houses) permitted to be owned by  
Foreigners in each building or project. 

Other information, such as the number of houses which have already been purchased or hire purchased and/or 
for which they have been granted an Ownership Certificate, will also be published on the DOC website.  
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Extension of the term of ownership 

Three months prior to the expiry of the term of ownership, Foreigners who wish to extend the term of owner-
ship shall submit to the relevant provincial People’s Committee the following documents: 

(i) with respect to Foreign Investors and Foreign Organisations: 

(a) a request for an extension of the term of ownership; 

(b) a certified copy of the Ownership Certificate; and 

(c) a certified copy of the IRC; 

(ii) with respect to Foreign Individuals: 

(a) a request for an extension of the term of ownership; and 

(b) a certified copy of the Ownership Certificate. 

Based on the written consent of the relevant provincial People’s Committee, the relevant licensing authority 
shall record the extended term of ownership in the Ownership Certificate. 

Settlement upon expiry of term of ownership 

If a Foreigner does not wish to extend the term of ownership on a residential house, he/she is entitled to sell or 
donate the residential house to another eligible owner in Vietnam, either directly or by authorising another  
person to act on their behalf. If the Foreigner fails to sell or donate his/her residential house by the time the 
term of ownership expires, such residential house shall become the property of the State of Vietnam. 

If the Foreigner being a Foreign Investor or Foreign Organisation has its IRC withdrawn, it shall sell or donate 
its residential house to an eligible owner in Vietnam. 

If the Foreigner is forced to leave Vietnam or cease operations in Vietnam by the relevant State authorities due 
to the use of such residential house being in breach of the laws of Vietnam, the relevant State authorities shall 
determine the fate of such residential house. 

RESIDENTIAL HOUSING TRANSACTIONS 

Distinguishing between available houses (Available Houses) and houses to be formed in the future 
(Future Houses) 

Further to the definition of Available Houses and Future Houses under the New Housing Law, Decree 99  
distinguishes between two such kinds of residential house as follows: 

(i) the term Available House means a residential house which has acceptance minutes certifying that a 
residential house is ready for use; in the case where the residential house is developed by investors 

(and not developed by a capable organisation), such residential house shall have the requisite electricity 
and water systems and fire prevention and fighting systems (if so required by law); and 

(ii) the term Future House means a residential house which does not satisfy the above conditions. 

Sale of houses for a limited period 

Decree 99 introduces a new regulation which provides that the owner of a residential house is entitled to sell 
such residential house and transfer the land use right and other assets attached to land for a limited period. 

Accordingly, the parties may decide the specific contents of the agreement, including the period of ownership 
of the purchaser; rights and obligations of the parties; the obligation to register and obtain the Ownership  
Certificate for the purchaser; the handover of the residential house and re-handover upon expiry of the  
ownership period; the settlement of the Ownership Certificate; and the liabilities of the parties in implementing 

the residential house sale and purchase agreement. 
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Administrative procedures for housing transactions 

Prior to entering into a contract for the purchase, hire purchase or donation of a house, the investor of the  
project or the donor shall check the relevant information on the DOC website or request the relevant DOC to 
provide such information in order to determine the number of houses permitted to be sold, hire purchased or 
donated. 

Subsequent to the execution of a contract for the purchase, hire purchase or donation of a residential house or 
multiple houses, the investor of the project or donor shall immediately send a notice (by email and by written 
letter) within the same day giving the address of the residential house(s) sold, hire purchased or donated, to 
the relevant DOC for publishing on the DOC website. 

Decree 99 also provides that as from the effective date of this Decree, every residential housing transaction 
shall be in compliance with the regulations on formality and substance of the transaction. Those residential 
housing transactions that fail to do so shall be considered to be invalid. 

Condominiums 

For the purposes of protecting purchasers, Decree 99 clarifies the regulations on sinking funds. Accordingly, 
the investor in a condominium shall open a bank account at a credit institution in Vietnam to receive 2% of the 
value of the apartment or other area sold or hire purchased (Sinking Fund) which is contributed by the  
purchaser or hire purchaser. This Sinking Fund is not subject to taxation. 

If the investor fails to collect the Sinking Fund at the time of the handover of the apartment or other area to the 
purchaser or hire purchaser, the investor shall contribute such amount. 

With respect to apartments or other areas retained by the investor not for sale or hire purchase, or which are 
not yet sold or hire purchased as at the time of acceptance and subject to the obligation to contribute such 
Sinking Fund, the investor shall contribute such amount. 

Within seven days as from the date of establishment of the Board of Management (BOM) of the home owner’s 
association, the investor shall transfer the Sinking Fund including interest, to the BOM, and notify the DOC of 
such information. 

If the investor fails to transfer the Sinking Fund to the BOM, the BOM is entitled to request the relevant  
People’s Committee to compel the investor to transfer such amount. 

Decree 99 took effect as from 10 December 2015. 

EXPANSION OF ENTITIES REQUIRED TO DISCLOSE INFORMATION ON THE  
SECURITIES MARKET 

On 6 October 2015, the Ministry of Finance issued Circular No. 155/2015/TT-BTC, regulating the disclosure of 
information on the securities market (Circular 155). Circular 155 will take effect as from 1 January 2016,  
replacing Circular No. 52/2012/TT-BTC, dated 5 April 2012 (Circular 52). Below are some of the key points of 
Circular 155: 

Applicable entities  

The entities subject to disclosure obligations of Circular 155 are as follows: 

(i) public companies;  

(ii) bonds issuing organisations (except governmental and local authorities bonds or bonds guaranteed by 
the Government); 

(iii) securities companies; 

(iv) fund management companies and branches of foreign fund management companies in Vietnam; 

(v) public funds;  
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(vi) investors subject to disclosure obligations including: 

(a) insiders in public companies, public funds and related persons of insiders; 

(b) major shareholders, groups of related persons holding 5% or more of current voting shares of  
public companies; 

(c) investors holding 5% or more of fund certificates of closed-end funds; 

(d) founding shareholders of public companies or public investment companies during the “lock-up” 
period; 

(e) founding members of public funds; and 

(f) investors or groups of investors acquiring shares to become major shareholders of public  
companies or holding 5% or more of fund certificates of closed-end funds; and 

(g) entities making public offers to purchase shares of public companies; 

(vii) stock exchanges (SEs) and the Vietnam Securities Depository; and 

(viii) other relevant entities. 

It is essential to note that the definition of “insider” in Circular 155 is broader than that provided in Circular 52. 
Accordingly, managerial positions entitled to sign transactions, legal representatives and persons authorised to 
publish information are added to the definition of “insiders”.  

Disclosure of information by public companies 

With respect to periodic disclosure, a public company must disclose the following documents: 

(i) annual audited financial statements (FS); 

(ii) annual report; 

(iii) information of Annual General Meeting of Shareholders (AGMS); 

(iv) offer for sale of securities; and  

(v) reports of capital usage and foreign ownership ratios. 

A public company is required to disclose irregular information within 24 hours of the occurrence of any of the 
specific events listed in Article 9 of Circular 155. When disclosing the irregular information, the public company 
must clarify the events occurring, reasons and remedies (if any).  

Moreover, as requested by the State Securities Commission (SSC) and SEs, information on the occurrence of 
an event which significantly affects the lawful interests of investors or in relation to a public company which  
significantly affects the price of securities, such information requires confirmation and shall be disclosed by the 
public company within 24 hours as from the time of the request. 

In addition to the obligations above for public companies, large-scale public companies (which are defined as 
being public companies with a charter capital of at least VND120 billion (being approximately US$5.5 million)) 
are required to disclose semi-annual and quarterly financial reports and irregular information when: 

(i) the capital contribution of the owner or total assets decreases by at least 10% based on the latest  
audited annual FS or latest reviewed semi-annual FS; 

(ii) there is a decision to increase or decrease the charter capital;  

(iii) there is a transaction with a value of 10% or more of the total assets of the company based on the latest 
audited annual FS or latest reviewed semi-annual FS; 

(iv) there is a decision on the capital contribution of at least 50% of the charter capital of an organisation; 

and 

(v) there is a decision on the purchase or sale of assets with a value of more than 15% of the total value of 
assets of the company based on the latest audited annual FS or latest reviewed semi-annual FS. 
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Information disclosure of major shareholders 

Where a shareholder directly or indirectly holds 5% or more of the voting shares in a public company, it shall be 
considered as a major shareholder. As required by Circular 155, within seven days as from the date on which 
the shareholders become or cease to be major shareholders or there is a change in the number of shares held 
by major shareholders exceeding a 1% margin, they shall disclose their ownership interests to the public  
companies, SSC and SE.  

The time for commencement or termination of holding 5% or more of the shares or the time of change of the 
number of owned shares which exceeds the 1% margin of the public company, shall be determined by the time 
of completion of the transaction as prescribed in Article 2.14 of Circular 155. 

NEW GUIDELINES FOR IMPLEMENTATION OF LAW ON SPECIAL CONSUMPTION TAX 

On 28 October 2015, nearly one year after the issuance of Law No. 70/2014/QH13 amending and  
supplementing the Law on Special Consumption Tax (the Law on SCT), the Government of Vietnam has  
introduced Decree No. 108/2015/ND-CP (Decree 108), providing guidelines on the implementation of the Law 
on SCT. Below, we provide a brief outline of certain key issues provided in Decree 108. 

Taxable Objects  

Decree 108 provides detailed interpretations of certain taxable objects stipulated in the Law on SCT: 

(i) only those aircraft and yachts used for civil purposes are subject to special consumption tax (SCT);  

(ii) votive offerings are subject to SCT with the exception of children’s toys or related items used for teaching 
purposes; and 

(iii) betting businesses,  which include sports, entertainment and other forms of betting are subject to SCT. 

Taxable Price 

For imported cars with a seating capacity of less than 24 passengers, the SCT taxable price is the importer’s 
selling price which must not be less than 105% of the import prime cost, including the import price plus (+) im-
port duty (if any) plus (+) SCT at import stage. If the selling price of such vehicle is less than 105% of the import 
prime cost, then the price for assessing SCT shall be fixed by the tax office in accordance with the laws on tax 
management. 

With respect to tobacco, the price for assessing SCT includes the compulsory contributions and support fee as 
prescribed in the Law on Prevention and Control of Tobacco Harm. 

Decree 108 shall come into effect as from 1 January 2016, replacing Decree No. 26/2009/ND-CP dated  
16 March 2009 and Decree No. 113/2011/ND-CP dated 8 December 2011. 

 


